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At a COU Re of GENE RAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday, 


the 6th d: iy of July, in the year of our 


Lord one thousand eight hundred anc 
eighteen— 
PRESENT, 
The ITonourable 
CADWALLADER D. COLDEN 


| 


Mayor of the City of New- Vork. 


PETER MESIER, 
and Aldermen. 


ELISHA W. KING, 


PIERRE C, VAN WYCK, Dist. Atty. 


Joun W. Wyan, Clerk. 
GRAND JURORS. 


Joun HI. 
Joun Turner, 
Cates C, Tunts, 
Nasan Taynor, 
Ri. Curesrproven, 
Lewis Seymour, 


Tatrman, Foreman. 


Epwarp B. Davis, 
Moses Gar, jun. 
Peter R. Post, 
Z. W. Conekiin 
Tuomas Rienarps, Sreruen Ricn, 
Nat. PaAULDING, 
STILL MANNinG, 
Caspy R etna 
A. C. ZaBpriskig, 


Joun G. Tarpy, 
Arrnep 8. Per, 
Joun G. Wanney. 


(APPOINTMENT—SUPERSEDEAS. ) 


Dosnicx Lynxen, jun. 


Brisan See THWORTH, 


pr 


n the matter of applic ation by PIERRE 


C. VAN WYCK, in pro. per. to be 


recognised by this court as 


District 


Attor ney in and for the City and Coun- 


ty of New-York. 


Eumer, Garpenter, 
for Maxwell. 


Ry the first se ection of the “ act relative to distri: 
‘passed April 9, 1813, (1 vol. Ro L. p. 


attorne Vs. ‘ 


and Price, Counsel, 


‘t 


413,) the state of New- York is divide d into cer- 


tain districts, in each of which a district attorne Vy 
Was to be appointed, and the City and Co: tity 
of New- York, vid the counties of Sutlotk, 
King’s, Queen’s, and Richmond, are declared to | 
constitute the first district. This act further | 
prescribes the several duties of that officer ; and, | 


in the third section, provides for the e payment | 
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for his services By the “ act concerning evi oi- 
nal prosecutions. in the Counties of SutYolk, 
King’s. Queen's, Richmond, and New-York, and 
for other purposes,” passed Mare ho 4th, IS15, 
(LL. N. Y. Session of IS1d, p. SY,) if is de char: “dd, 
“that for all the objects and purposes deelared 
and contemplated by the act entitled, «an act 
relative to disiriet attorneys,’ the Counties of 
Suttolk, Queen’s, King’s, and Richmond, shall he 
one district, and the City and County of New- 
York shall be another district : and thata district 
attorney shall according!y be appointed in each 
one of the said districts.” On the 21st of Apri, 
1818, the legislature passed an act, (L. N.Y. Ses- 
sion of ISIS, p. 306,) entitled, “an act to amen I 
an act relative to district attorneys 3” in the first 
section of which it is enacted, © that the person 
adininistering the government of this state sholl, 
aS SOON AS Hay be after the passing of this act, by 
and with the advice ot the council of appoint- 
ment, appoint and commission a proper person 
to the offic e of district attorney in cach of the 
counties of this stale, who shall e iter on the dit- 
ties of his office on the first day of July next, 

each of whom shall be of the deg rree, &c, , and 
resident, &c. And it shall be the duty ff thie 
several district attorneys to attend the courts of 
oyer and terminer and general sessions of the 
peace, to be held within the counties for which 
they are or shall be appointe d respectively, and 
to conduet all prosecutions, &c., and the com- 
missions “eo iter to be issued to each dis- 
trict attorney shall designate the name of the 
county for which he shal! be so appointed.” The 
3d section of this act declares, “that from and 
after the first day of July nest, the Ist section 
of the act entitled, “an act relative to district 
attorneys,’ shall be, and the same is hereby re- 
pe ale d. ” And the 6th section of this act pro- 
vides, “ that the compensation allowed by law 
to the s: aid district attorneys, shail be paid I, y the 
respective counties for which the said district. 
attorneys shall be appointe d. 


| Hugh Maxwell was duly appointed a district 


attorney, in and for the City and County of 
New-Vork, on the 28th of January, 1817, at 
which time a 7 sion, in the usual form, 
was issued in bis favour by the conneil of 
appointment. He continur d to exercise the 
duties of his office under thai appointment, 
until the 6th day ef July instant, when Pierre 
C. Van Wyck produced to this cout a coim- 
mission from the council of appointment, by 
Which he was appointes d district attorney, in 
and for the City end County of New-York, un- 
der the act of J218; and he claimed to be ad- 
mitied to the exercise of the functions of his 
ofiice, by virtue of his commission. No super- 
sedeas had been issued to Maxwell, and he 
claimed the excreise of bis duties as district af- 
torney under his commission. ft was held, that 
Pierve C. Van Wvek was the legitimate district 
attorney of the said city aud countty, 
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An act may repeal another by a necessa ‘Vv — lief 


fause 
,ere- 


cation. though it contain no repealing 
Where the incidents appertaining 
aied by a prior act, are subtra 
queot statute, the office ceases 
The vew, need not serve the old, district attorney 
with a sup ersedceas. 


oa on 3€ 


cted by a subse- 


On the first 
the charye of the court to the grand gary, 
Messrs. Emmet and Price appeared as 
counsel, in behalf of Hugh Maxwell, 
claiming to hold the office of district at- 
torney, in and for the City and County 
of New-York, and Pierre C. Van Wyek, 
claiming the same oilice, appeared in pro- 
ver person. 

Van Wyck presented and read his com- 
mission to the court, dated the Lith of 
June, 1818, by which it appeared he had 
been appointed to that oilice; and he 
clarmed to be recognised as district at- 
torney, and to enter on the discharge of 
the duties appertaining to his office. 

He proce reded to read to the court the 
act of April 21st, 1816, under which the 
office which he claimed was derived. He 
contended, that this act repealed the first 
section of the “‘ act relative to district at- 
torneys,” by which the powers of that 
officer were created ; and thet no district 
attorney, deriving his authority froma that 
act, could legally hold his ofhce atte r tlie 
appointment of : by virtue of the 
act of 1518. 

Mr. Price, hereupon, delivere ol t 
court the commission of Alaxwell, by 
which he was appointed to the 
district attorney, in and for the 
County of New-York, on the 
January, 1017. _ the court sai, that as 
he Wis the oft icer ' fuc Ler, and e 
exercise the recis s of the oftice, 


nother, 


to the 
City and 


laimed to 


at 
tile 


ry. 

Van Wyck, herenpon, referred to a 
number of lecislative acts to show thet it 
is the invariable practice of the legi 
ture, when a new statute was enacted in 
relation to an office held by a former in- 
eumbent under a prior act, and it was in- 
tended, that he should continue the office, 
to express this intention in the nabec- 
quent act. The counsel cited the case 
ofihe King vs. The Mayor of Canterbury, 

{ 674,) and that of Harcourt 


ft Strange, 
vs. Pox, (i Show. 506.) which case, the 


| 

| 

| 

— 

day of this term, before | 
} 

| 
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{ 


counsel stated, contained much law in re. 
tation to public othices, 

Gardenier suggested to the court a pri 
‘liminary question: whether, as Maxwell 
| Wis the ollie er de facto, being La in posse Ge 

sion of the rights and immunities apper- 
taining to the office, the court 
cognizance of the respective claims ; and 
whether he can be ousted without a re- 
cular trial and judgment. The counsel 


| 

| 

| legs| 
| 

| 

| 

| contended, that in claims of this deserip- 
| 


has 


tion a course of proceeding is pointed 
out by the statute, by an 
a court, having competent 

either for a mandamus or by an 
the nature of a writ of 


application to 
authority, 

informa- 
tion quo Wer 
ranto, 


this court should assume the 





otiice of 


28th day of 


pro- 
duction of the coumission Was unnccessne | 


suppose 





Juvisdichon of deciding on the merits of 
\these re spec tive claims, and should ad- 

judge in favour of Van Wyck; as Max- 
well has possession of the papers, what 
mode of proceeding could be adopted by 
~ court, to cause them to be delivered 
, Would court have 
more authority for that purpose than, i! 
Maxwell had possession of a house, to 


| the 
| 
| 
| ause hina to quit possession without an 
| 
' 
} 
| 
} 


io the other 





action of ejectment ? 

| Uimmet, after reading so much of the 

i} several acts as related to the subject un- 
ider consideration, contended, that  al- 
though the third section of the act otf 
1318 re ‘aled the first section of the act 
fol 1613, an express terms, yet, that sub- 
| sequent. wet, in none of its PrOVIslONs, 


jtouched the act of 1615, under whiel 
| Maxwell holds, in any re ner whateve: 
las respec ted the City and County of New 
York, aud t 1 1mMp lication o1 ily , as respect- 
Counties of twin g s, Queen's, Sat 
| aod Richmond. 

| By the act entitled, * an act declaring 
the powers and duties of HISlICes of the 
| peace, [2 vol. Kh. L. p- is pro- 
vided, that ca ever y County f dints state 
'creet men shall be 
Vet this act, ‘learly, never applied to the 
|} City and Cothty of New-York. And 
ithere is a peculiar reason why an act, 
mentioning counties only, should not be 


| 

>| 

: . 

| considered as embracing the city ; the 
| 

F 

! 

! 


4 
Ctl Use’ 


loth. 


5 Ny) it 


ijae 
‘it 


’ 


! 
appointe d, &c., and 


| county and the city ure co-extensive ; and 
lin the constitution, prescribing the num- 
, ber of representatives in the sever al 
counties of this state, it is declared, that 
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wine members shall be elected in and 
for the City and County of New-York. 


if the construction, for which the gen- | 


tleman opposed contends, be correct, 
then there was a vacancy created by the 
act of 1818, in the oflice of district attor- 
ney inevery part of the state. 
this were the intention of the legislature, 
what is the meantng of this clause of the 
act under which the gentleman claims to 
hold /-—** It shall be the duty of the seve- 
ral district attorneys to attend the courts 
of over and terminer and general sessions 
of the tu be, from time to time, 
held within the counties for which they 
ARE ov shall be appointed 7 


, , 
The connsel contended, 


peace 


that by the 
mtroduction of this word are in the act, 
the lesislature intended a salvo and a re- 
eervation, so far forth as respected the 
City and County of New-York, and a re- 


peal of all other acts creating the office of 


4 


district attorney in every 
the state. 

The commission under which the g¢en- 
tleman claimed to hold his office was pro- 
visional ; and it manilesily w 


‘ s 


other * part of 


as the inten- 
tion of the council, that 
created ly he act 
thea it was their will and plea- 


he should tril it. 


vacnney an the ollie, 


of 1818, 


sure that 


But it may be said, that the commission | 


of the 


supersedeas. ‘Thee 


rates as an ainpiced 


Its - cote aded, 


ecutleman Op 


that {there was no such thing as an taped 
y, and that ihe 


! 
Interourv, cited 


Supe rsedeas im this count 
yor ot Ci 
by the centleman, does not apply, 
and here the com- 
mus-ton issues under the great seal. 

The counsel further contended, by a 
reference (ov 
ture 


. mY 
Case ol {he M 


because 


aes 
that othee is elective, 


arious acts of the legisia- 
, that it was necessary that ithe com- 
Mission to the new, and the 
to the old, oflicer, 


supersedcas 
should be issued toge- 
and that, in this instance, there is 
no vacancy created by tp lic ution ; for 
the sood will and pleasure a the council 
of appointment were signified only by a 
s pe rsedeus. 

The counsel was further coniirmed tn 
this position, by an act passed the 17th 
of April, 1815, (Sd vol. L. N. Y. p. 206.) 
This is ** an act in addition to the act cou- 
cerning the council oft revision, the 


ther: 


council of appointment, and the great and 


And if 


ie there was aj 
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| privy seal of this state ;” and it is thereby 
| provided, ‘that whenever a new 


‘ne ral 
lc emerge of the peace shall be recetved, 
the clerk shall give notice to the persons 
in commission and pot named, and that 
from the time of such notice, or, in case 
of failure of being noticed, after the eXpi- 


ration of thirty days, every assistant judge 
and justice shall cease to act in his ollice.” 


The reason of this law undoubtedly was, 


‘that prior to the passing of the act, the 


i 











| 
} 
; 


i 


,otticers holding commissions 
-were not bound to know of their r-mo- 


the re spec tive 
land 


’ 
, ‘ 
(the n 


! sous Cas 








ject matter, 


did not and 


Was issued ac- 
comimi: sion to those 
in their places ; and 


val, until a supersedeas 
company toe the 
officers appointed 


the legishuure passed the act rendering 
| the notice by the clerk, or, in failure 


there- 
of, the expiration of thirty days, after the 
\issuing of the new general commission, 
jas cficactous a3 a supersedeas formerly 
had been. 

But the counsel humbly contended, 
that this court ‘ ul not jurisdic tion over 
laims of these officers ; 
eal is the officer de fucto, 
hokling cofore officit, had the application 
been made to, and was now before the 
supreme court, (the only appropriate 


its Mr. 


‘tribunal in this state.) on behalf of Mr. 


Van Wyek for a mandamus, that court 
would net interfere, but would put him 
to the cculion of an information in 
uve of a que warrant, 


prose 
3 John- 
s, 79 2 Term Rep. 279. Bin- 
nev, 752. 4 Bac. Ab. 507. 

‘If the supreme court, possessed of 
hich prerogative powers over the sub- 
would not in this case crant 
a mandamus, much less ought a court 
whose jurisdiction is confined by low to 
criminal proceedings. And shoul! this 
court exercise a jurisdiction over the 
claims, and admit Mr. Van 
Wyck, the supreme court could not con- 
sider and treat him as an intruder. (1 
Vol. R. L. p. 107.) 

Another remark is of importance in 
the consideration of this subject: Mr. 
Maxwell is in possession of the office, 
and all matters appertaining thereto : he 
considers this as a species of property— 
a vested right which he refuses to sur- 
render. ‘The counsel inquired, how 
could the public business, in such a state 
of things, be carried on during the time 


respe Cc live 
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their respective claims were in adjudica- 
tion ? 

The mayor inquired of the counsel, 
how the court could proceed, suppose 
thai the new officer had an absolute 
rishi—sunpose he presented a superse- 
deas andthe old otiicer should continue 
to hold the papers by colour of right. 

Emmet avswered, that the court im 
such case would decide upen an obvious 
matter of fact; and might, with pro- 
priety, proceed summarily to obtain pos- 
sescon of public documents illegally 
wit.held; but in this case, the court 


we cid undertake to decide a question of 


jurisdiction, a matier wherein the most 
inportant doctrines of Jaw were involved ; 
and he, therefore, thoucht, with due de- 
fereuce, that st would be a stretch of 
power tor this court, in case the public 
documents sbould be withheld by the 
of.cer de fuctv, to proceed by attach- 
ment. 

The mayor intimated to the counsel, 
that there was a class of cases in which 
the courts in England had decided, that 
where there was an incompatibility in the 
ofiice held, there is an implied superse- 
deas. 

Van Wyck, in reply, said, that the 
principal question in this case was, whe- 
ther, by any law of this state, any basis 
is atiorded to Mr. Maxwell to hold this 
office. The whole of the acts in rela- 
tion to this subject were to be consider- 
ed in connexion; and, in this point of 
view, the counsel argued, that it must 
clearly have been the intention of the 
legislature, by the act of 1818, to create 
a complete vacancy in the office of dis- 
trict attorney, in every part of the state. 

In the clause adverted to by the oppo- 
site counsel in the first section of that 
act, (‘within the counties for which 
they are or shall be appointed’”—) the 
disjanctive conjunction or implied, not 
that there were any ollicers then already 
appointed who should perform the duty 
pointed out in the part of the act immedi- 
ately preceding that clause, but that the 
several officers who should be appointed 
by the governor and council, as soon as 
may be after the passing of that act, 
should, on the first day of July, enter on 
their duties, and perform the particular 
duty impvused by that section, And ac- 





{cording to the view which the counsel 
had taken of this subject, the word are, 


lon which so much stress had been laid, 
‘implied nothing else but that which im- 
| mediately followed ; and it was to be 
‘considered as referring to an event to 
‘take place at a subsequent period. This 
}was the obvious interpretation of the 
lel use ; for the word are, in a variety of 
‘other instances, refers as well to the fu- 
ture as the present, and with strict gram- 
matical precision. 

‘The littl act of 1815, under which 
the opposite claimant holds, refers im- 
mediately to the first section of the act 
of 1815, * relative to district attorneys.” 
The powers and duties of that officer are 
prescribed in that act. Then comes the 
‘act of 1818, which in express terms re- 
ipeals the first section of the act of 1813, 
isweeps away the powers of that officer, 
jand, by a necessary implication, all the 
| little subordinate acts thereto attached. 
| But the act of 1815 contains no clause 
| providing for the payment of the district 
| attorney ; and it may be asked, if the 
| doctrine for which the opposite counsel 
| 
! 





contend be correct, whether any other 


source is provided, for the payment of 


the district attorney, than in the act of 
1818. 

The counsel further contended, that 
the tenure of this office was the ‘ will 
apd pleasure of the council of appoint- 
ment, to express which no supersedeas 
was necessary.’ This was a single ol- 
fice, and was, therefore, distingutshable 
| from an office of the same kind held by 
(a number of individuals in the same 
county. There a supersedeas was ne- 
|cessary to designate the oflicers remov- 
,ed ; and this, in the view of the counsel, 
furnished an answer to the argument ot 
| the opposite counsel, founded on the act 
| providing for the removal of justices. 
| On the following day the mayor de- 
livered the opinion of the court. He 
suid that the opinion about to be express- 
ed would not decide the right of either 
party ; nor would their legal remedy be 
affected, 

It is a necessary prerogative of a court 
of justice, to recognise their own ofh- 
cers, and to decide whom they will ac- 
knowledge as such; and the incon- 
venience which would arise from a want 


} 
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“Pf jurisdiction for that purpose must be 
Panitest. Every court, from the neces- 
‘ity of the thing, and, from the very na- 
Ayre of its organization, must be invested 
Pith that power. 

& By the constitution, all offices in the 
“Hate, the duration of which is not pro- 
sided for in that charter, are held during 
fhe pleasure of the council of appoint- 
ent; and though the determination of 
n office of this description may be de- 
Benated by a supersedeas, yet that is not 
Pie only mode in which the pleasure of 
"Phe council may be signified. 

? It is a general principle that where a 
Ping appertaining to an oflice—essential 
: sits very existence, is taken away, the 
* 














Diice itself ceases. If a statute which 
“Rreates an office and gives the council of 
Pppointment the power of appointing to 
‘Hhe office, be repealed by a subsequent 
“Act, the office is taken away. The sta- 
Ante, under which the judges of the 
Whited States courts held during the ad- 
Wunistration of Mr. Adams, being repeal- 
4d in a subsequent administration of the 
‘Reneral government, it was held that 
their offices ceased with the repeal. 

Has the act under which Mr. Maxwell 
held been repealed? The office to 
Which he was appointed is created by 
‘the act of 1813, the first section of which 
‘divides the state into districts ; and, in 
other parts, gives all the powers and pre- 
cribes the duties appertaining to the 
Sollice. The act of the 24th of March, 
41815, gives no powers whatsoever to 
“the district attorney : it merely creates 
“2 new division of that part of the state 
comprehended within the first district by 
the first section of the act of 1813, and 
ferects the city and county of New-York 
pinto a separate district ; and it is an im- 
¥ 
| 1815, a reference is expressly had to the 


a 


ws 


se 


ER 


Snare 





act of 1813 for the powers and duties of 


Ja district attorney. 

|. The act of 1818 repeals the first sec- 
tion of that of 1813; and after the first 
day of July, all power of any district 
/ attorney holding under this act is de- 
 Stroyed. 

We therefore hold as a sound princi- 
‘ple, that when an act by which the 
- Power of an officer is created is repeal- 
ed, and all the incidents appertaining to 


2 
F 
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portant consideration, that in this act of 


/ 


the office are taken away, that the office 
itself ceases, 

It will be perceived that the act of 
1818 did not effect an entire repeal of 
that of 1813 until the first of July ; and 
until that time the district attorneys deriv- 
ing their powers from this act, continuedin 
oflice. ‘The new act gives certain powers 
to district attorneys under the old, until 
their office should be determined ; and 
those officers were then, and at the time 
of the enactment, appointed. Hence the 
reason of the clause—* for which they 
are or shall be appointed respectively” — 
the obvious meaning of which is, that all 
the district attorneys then holding their 
office under the act of 1813, should, un- 
til the time of the determination of their 
office on the first of July, be invested 
with the powers and perform the duties 
prescribed by the act. 

The tenure of this office is the ‘* good 
will and pleasure of the council of ap- 
pointment ;” and suppose that the view 
which the court has already taken of this 
subject be incorrect, and that Mr. Max- 
well should hold after the first of July, 
it is certain that he must hold by and 
during the pleasure of the council ; and 
whenever the pleasure of the council, 
that he should not hold, is legally ex- 
pressed, his commission is at an end. 
Though it is usual to express this plea- 
sure to the old oflicer by a supersedeas, 
yet there is nothing in the constitution ; 
and, in the opinion of the court, no legis- 
lative act, nor any rule or principle of 
law, rendering a supersedeas - neces- 
sary. 

lt is a plain principle, that where 
there is an office which can be held by 
one person only, and another is appoint- 
ed bv the council to the same ollice, 
that the first is removed, and the one last 


| appointed is to act as his successor ; and 


whether we consider the several legisla- 
tive acts relating to this subject, or re- 
gard the pleasure of the council of ap- 


pointment, it is manifest that Mr. Van 
_ 


Wyck is appointed to fill the office of 


district attorney for this city and county ; 
and it is the opinion of the court that he 
be recognised as the person holding that 
office. . 

Mr. Maxwell, hereupon, delivered the 








| papers uppertaiuing to the office into the 
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custody of the clerk, and the court then | | Cornelius Tleyer, assistant cashter o/ i, 


proceeded to charge the grand jury. 


(FRAUD—OVERDRAWING A BANK. ) 


DANIEL K. ALLEN’S CASE, 
Masxwernn, poli “ Witktss, Covn- 
far the pro 
OGpen ond Prt CE, Cats wsel f 

ait, 


St! secuiro 


’ ye —" 
Aa ] dealing s to a considerable 
9» ror 


when he denosited 


A. 
baz! 
hahit, money with the 
ceiving teiler, Lares un: out by cheek, 
pass trom his d 4 to thot otieer in the bank, 
who received the chee nid paid the 
with lis bank-book in which he exti- 

the howing that 

count was end some 


s check 


hanel, 


4 ’ : ° 
hited for 


a gee 
a bank ¢ 
such officer, on receiving AY’ 
serve to itm, ina d te manner, ‘1 
you have depos: to answer thi 
check,” to wiseh A. would answer tn the ati 
mative, and i idence 

inet. On t 
wena 


OM 


stl} 

ee 

suicient 
: ! F e 
NOOn AS eC 

he MaIicrmBen 

I ‘ at 
veual.foteve desk of tae re 


the 
teller 
and deposi and trom with 
his | ¢ | o the oilcer Wwio 
paid out money, an hibited bis own 
for 85,450. and ahe money was 
prid and no « 
him. Ona 
found that ihe cacc! eat 
on the same day, exclusive of t KD, 
amounted to 86.500; aad that he had 
ar wn the bans ti out of 10,3 
that day. It was uA. Was 
obtaining money by false pretenee 
common }; 
An allegation, 

tute 


Wing 


} 
+1 ‘ 
Liehce, 


Mok mn: 


ehec, 


that 


cick i KaMination, it 


wa 


resented alii) poenied 


} 
over. 
: 722 93, on 
sh ile ot x 

* either 
nv or under (ie stotute, 

hy speceh, is ary to ec 


nece onsti- 


~ a labs¢ 


is or 
within the 


r,” (Ast vel. fh. 
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5450, in the promissory nt 
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| false colours and pretences, held out ay: 
made to said Heyer, to wit: that he, | 
defendant, on, &c., at, &c., had deposi 
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to wit, 85,450, and that the said sum ws 


then in deposit in the said bank to }; 
iH credit, 


and to the credit of his  partne: I 
Rk. Allen; and that the said sum had be fi, 
entered by the receiving teller, 
bank, in the bank-book of the said defy: 
ant, and his partner, as being depos: 
and that he, the defey. 
ant, had, at the desk of the receiving 
ler, just deposited a large sum, tow 
$5,450, and that an entry of the said sw 
was to be seen in said bank-book, whic 
the defendant red and held in his hand 

echrbited to sata Hever, and that the cher 
said R. Allen and Dantel K. Alley, 
drawit on the « of the said bark, 
was cood for and that he hadi 
right to present the some for payinent! | 
suid Heyer; whereas, in truth and in iv’, ; 
tne said Dimas l ik. Allen had not dep rs] 
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> and 12 o'clock, he pursued the same | 
ourse with no peculiar difference except | 
nat, On presenting the check for $5,450, | 
rich was in his own handwriting, in the | 
ame of the firm, he exhibited his bank- 
ook, but made no affirmation, and the | 
jtness paid the check without asking 
ny question, supposing that the defend- 

i, by reason of exhibiting his book, had 
aches suflicient with the rec eiving tel- 
rto answer the check. 

On a subsequent examination it was 
wind that the defendant, at the time he | 
ent to the desk of the receiving teller, | 
eposited only $1,209 ; and the witness | 
- confident thi it “te shoudl 1 not have paid | 
he money without examining the account | 
{the firm, had the check not been pre- | 
ented by the defendant himself, return- | 
me, as usual, from the desk of the recety- | 
ns teller and exhibiting his book. | 


It further appeared from the testimo- , 
by of this witness, und that of Charles | 
Vilkes, the cashier of the bank, that the 
bank, on the same day, had paid five 
everal other checks of the firm of 
. K. Allen, in the handwriting of the de-| 
endant, amounting to 86,500, and that || : 
mn eXamination it was found that the firm 
ud overdrawn to the amount of $10,722 
cents. ‘This testinony was produced 
n behalf of the prosecution for the pur- 
se of showing the scdenter 

The defendant was calle d on by Heyer 
he next day, and admitted that he knew 
‘lien he presented the check of $5,459, 
Mat he had overdrawn, but had a fair | 
rospect of replacing the money before 


RK. & 


piree o'clock the preceding day, but had 


een disappointed, . 

He called at the bank and acknow- 
ledged, in the course of a conversation 
Wilkes, that he obtained the 


‘0 persons whom he did not name, who 
“herwise would have been much injured. 
He entered into a negotiation with this 
Withess, relative to making an assignment 
ofall his property to the bank, which he 


+ first oflered, but afterwards refused. 


A civil action was commenced, and is 


9 Ow pending, against him tor the money 


2 
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“tue to the bank. 
Atier the examination of the first- 
named Witness, the mayor requested to 
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whether there was a case to be found in 
the books in which an indictment under 
the statute, was maintained, where mere- 
ly a false show, Was alleged as the pre- 
tence, and no anegenen hy words ; appear- 
ed to have been made by the defendant 

Hoffman said there was 2 case in Beam 
ford & East, (3 vol. 98) in which it ap- 
peared that three or more persons cime 
together to the prosecutor, and one ot 
them pretended that a certain bet had 
been made, and thereby caused him to 
join in this pretended bet, and obtained 
his money : on an objection to the indict- 
ment it was held The counsel 
sincerely hoped that the court would 
not undertake to this question, 
incidentally, without hearing an argu- 
ment. 

The mayor said he had no objection 
that the cause should go to the | jury, but 
was strongly wpa to the opinion that 
this prosce scudion could not be maintained. 

Price opened the defence. 

Valeutine N. Livingston, a witness for 
the defendant, testified that a short time 
_ the failure of R. & D. KK. Allen, and 
s he believes ehout the 16 of — 
the defendant applied to the witiess w! 
isa broker, to “el row money, and he had 
then no tunds. 2 of the 
firm, the witness 
to the amount of S500V, withont se 


eood, 


: es 
ageciace 


From the standin 
would have leet them 


‘Urity. 


from the tesiimony of Samuel FT. 
‘ ° ‘ Es e P ’ , 
Skidmore and Cornel! pith, clerks of 
the firm, it appeared that before the iin 


ol April they had been in U! halit 


presenung checks to ai considerable 


amount to the bank, and the ebooks were 
prompity paid, without ex Myuine the ae 
count, and that someumes thie bank was 
overdrawn. 

George B. Thorp, Benya Lo 
and Igter urcott, on being sworn 
as witnesses for the detendant, tesutied, 
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it ion bad proc eded to sum up ihe case to 
the jury, Hiofinan read to the court the 
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custody of the clerk, and the court then || Cornelius Heyer, assistant cashier of | 
proceeded to charge the grand jury. ne bank, $5,450, in the promissory n; not 
of the said oak, commonly called } 


aly 


12 notes, of the value, &e., by and uni: 
|! false colours and prete neces, held out at, 
‘made to said Heyer, to wit: that he, | 
| dete indant, on, &c., at, &e., had deposi site 


i} ir >< Tr & ~ 
DANIEL K. ALLEN’S CASE. bw the aid bank, a large sum of money 
|; to wit, 85,450, and that the said sum wa 


(FRAUD—OVERDRAWING A BANK.) 


” ; ‘'then in deposit in the said bank to bh 
Maswerrt . Horruax,and Witkixs, Cova- : : ] i Ohi o: 
‘eredit, and to the credit of his partner 


i? 


it. Alien; and that the said sum had hee 
| entered by the receiving teller, of « 
bank, inthe bank-book of the said detey 

" “s ., _|/ant, and his partner, as being depos 

A. had dealings to a considerable amonnt with a |! , isin evedil « au that tee: Gee ae 
bask, for several years, and was ae a ihe ee Sees ag a ee ee See 
habit, when he deposited money with the re- |{ ant, had, at the desk of the receiving 
ceiving teiler, and dvew a sam out by cheek, to Il ler, just deposited a large sum, to wy 
pass trom his desk to that oticerin the bank |} @- 4: ¢ » alt 
pass from his desk te cer in the bans 1) 35.450, and that an entry of the said si 
who received the chechs and paid the money ‘ p | : | b- k | k , 

° e . ° . ; ' ae i > aPo Gs m c= : fn 
wit! his bank-book in his hand, whieh he extii- |} Was tO De seen in sald Dan 00K, Whit 
hited tor the PLY pHSes howine that his ac- the defendant hod and held in his hans 
count was cood at the bank: and sometines FQ hibited to sate Heyer, and that the chi i 
such officer, on receiving Aw’s eheck, would ob- |) og . . roan 

: see 6% : asta tl ob |) of the said R. Allen and Daniel K. Alle, 
serve to him, ina celtente manner, “ PF suppose +} oa \ 
vou have deposited sulicient to answer this drav Woon the easier of the said bial 


. j 
Set for ffi nrosecuiion. 


( / 
, . ' > ? i » ? 
Oacprn ond Price, Counsel for the defend- 
ait, 


eheck,” to wiieh A. would answer tn the ativ was cood for SO,bOO, and that he hala 
ative. ane stoibat do Hook ns ei ile me {the saawl . ‘ ’ ’ ++ 
mative, ane eNMibst | Von as evicence of ie | recht to present the same for payment 
fact. On the cay Tatd i indictment. A, 2 oe. s 4 . ‘ ‘a 
anal eh ag Py said Heyer; whereas, in truth and in ine, 
went, as usual, tothe desk of the rec iP ae 5 aie 
and deposited S1.209. and trom thenee, with || tae said Daniel Kk. Allen had not deposi 
his hook in hi nd, passed to the officer who '}in the said bank, on, &e., the said $5.4) 
paid out money, and extibited his own eheen i] ge 
for $5,450. end alse ais book. The money was { i} | ‘ } ‘ 
; ; ; f . . hea gny ri *\7% " are . os 
paid and no qicstion, at that thie, was asked _— ” ' verab pretences, avove s 
him. Ona subsequent examination, it was |} ‘Orth, am 
found that ihe cacch AL, presented an 1 pail he other counts varied the mode 
on the same day, exclusive of the 85.450, | : 
amounted to 86.500; and that he bad over.) 4 : . ae 
drawn the bans to the. I 792, 93, on tf S lated azaist the form of the statu 
that day. Tt was held. tiai A. was aot guilty of Corneiins Leyer, on being sworn 4 
ob taint ie iowe 1’ aise? pYeTeuec 734 LEC r a W ithe <3 for the prosecution, testilied, tila. 
common law or under the stetute, Ro. 5a wee ' . . - 
hes . It heis the Assistant Cashier of the Bank 
An allegation, by sueceh, ian “Sa "ee 
tute a false preienece ; New-York, and that the defendant 
i aT ' . ¢. | 
duere: wheiher promissory notes, payable by a his partner, under the firm of Tt. «| 
1 arrtadeveah Wr ivatuntTate . } cg. ° “Kee 7 
maividual cr corporate bod! nue ta tis ori iq, Atlen, previons “a ne 16th of Apr. 
their possession, ere not embraced within the |, Gve or six ve: considerail’ 
- ‘ aa i 4 > Or SIX ars iad paul 
words, P ULler ef r,” (Ast vol. R. |) © : ; » bad ke pt a consid ~ 
L. p. 410, seet. 1 jpaccount with that bank, and had, uring 
that ime, drawn a nuniber of checks, a 
r a aii, tl : e i. 
Phe defendant, Caring the last term, ! kept iheir account wood at the bank. 
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> and 12 o'clock, he pursued the same! 
ourse with no peculiar difference except! 
sat, On presenting the check for $5,450, | 
hich was in his own handwriting, in the | 
ome of the firm, he exhibited his bank- 
ook, but made no affirmation, and the | 
itness paid the check without asking 
ny question, supposing that the defend- | 
ni, by reason of exhibiting his book, had 
ste Be sufficient with the receiving tel- 
rto answer the check. 

On a subsequent examination it was 
wind that the defendant, at the time he | 
ent to the desk of the receiving teller, | 
eposited only $1,209 ; and the witness | 

confident that he should not have paid | 
ie money without examining the account | 
ithe firm, had the check not been pre- 
ented by the defendant himself, return- 
ing, as usual, from the desk of the recety- | 
ns teller and exhibiting his book. 

It further appeared from the testimo- 
by of this witness, and that of Charles 
Vilkes, the cashier of the bank, that the | 
bank, on the same day, had paid five | 
everal other checks of the firmof R. & 
kK. Allen, in the handwriting of the de- 
endant, amounting to S6,500, and that 
mn eXamination it was found that the firm 
ad overdrawn to the amount of $10,7 22 
cents. ‘This testinony was produced 
nm behalf of the prosecution for the pur- 





The defendant was called on by Heyer 
ne next day, and admitted that he knew 


vlien he presented the check of $5,450, 
hit he had overdrawn, but had a fair) 


‘een disappointed. 
He called at the bank and acknow- 
7 ‘deed, in the course of a conversation 
ith Charles Wilkes, that he obtained the 
money to pay certain confidential debts 
fo persons whom he did not name, who 


whether there was a case to be found in 
the books in which an indictment under 
the statute, was maintained, where mere- 
ly a Juise show, Was alleged as the pre- 
tence, and no allegation by words appear- 
ed to have been made «diy the r defen dant. 

Hoffman said there was; 
ford & East, {3 vol. 98) in which it ap- 
peared that three or more persons came 
together to the prosecutor, and one of 
them pretended that a certain bet had 
been made, and thereby caused him to 
join in this pretended bet, and obtained 
his money : on an objection to the incict- 
ment it was held good. The counsel 
sincerely hoped that the court would 
not undertake to decide this question, 
incidentally, without hearing an argu- 
ment. 

The mayor said he had no objection 
hould go to the jury, but 


we ih Durn- 


that the cause s} 
wn strongly wpe to the opinion that 
his proseculion could not be maintained. 

"Pre e —— the defence. 

Valentine N. Livingston, a wilness for 
the defendant, testified that a short time 
rig the failure of R. & D.K. Allen, and 
s he believes about the 16th of April, 
the defendant applied to the witness who 
isa broker, to “oh ‘ow money, and he bad 
then no tunds. From the standing of the 
firm, the witness would have lent them 
to the amount of $5000, without security. 

from the tesiimony oi Samucl PT. 


apr saa unl Cornelius Smith, clerk? of 
the firm, it: i pe cared that betore the 6th 
ol Ap rid hes had been in th habit of 
presenting che rcks to ai considerable 


amount to the b ANI, and the ehbecks were 

promptly paic , without exanduiig ine ac 
+ re - ‘ 

count, ania that SOMICUMeCS a tality yas 


' overdrawn. 


George fb. Thor, Benj 


as witnesses for tue aelem 





it entered into a negotiation with this 
Withess, relative to m: king an assignment | 
of all his property to the bank, which he 
at first offered, but afierwards refused. 

A civil action was commenced, and is 
due to the bank. 

Atier the examination of the first- 
maimed witness, the mayor requested to 
4now of the counsel for the prosecution, 





‘herwise would have been much injured. || in eet that each of i 
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J 
and Pgter D. ‘Turcott, on Mel < sworn 
|; + 
ii 


m bad deal 
with the firm and received chocks toa 
considerable amount, which were pre- 
lsented to the bank and pr nipily p ad 
without referring to the account. 
Belore the counse i fur the prosecu- 
tion had proce ecded to sum up ihe case to 
the jury, blotiman read to the court the 
case of \ arg. and others, the same cuse 
allegation 





before cited, to shew that no 
was necessary lo cons stitute a false pre- 
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tence. The counsel said that the statute || ence between an individual and an j;. 


was designed to protect the unwary 

against the impositions of the more artful 
part of society. And he suggested whe- | 
ther it would not be the better course, as 
the doctrine on this subject was fluctua- 
ting and unsettled, should the court Le in 
doubt, to have the jury return a special 
verdict for the purpose of having the 
question first argued here and carried in- | 
to the supreme court for a final decision. 

The mayor said, that though he had 
no objection that the jury should find a 
special verdict, yet he should not advise 
them, either for or against that course. 
It was his firm opinion, and so he should 
expressly charge the jury, that this indict- 
ment could not be supported, either at 
common law or under the statute. And 
it would be affectation in him to say, that 
since he had first heard of the case, he had 
not bestowed on the subject a laborious 
investigation. 

The counsel for the defendant, at first 
stated, that from the intimation given by 
the court, they should decline addressing 
the jury, but Hoffman having concluded 
to sum up the case to the jury, Mr. Og- 
den contended, that on the state of facts 
in this case, the defendant could not be 
convicted of obtaining goods by false pre- 
tences, either at common law or under 
the statute. The pretence alleged is, that 
he represented, but without any verbal 
declaration, that he had made a deposit ; 
which, in truth, he had done. If, with- 
out any act or allegation on the part of the 
defendant, he had merely presented the 
check and received the money, his ac- 
count not being good, he certainly could 
not be convicted ; and yet little more was 
done by him on this occasion. He over- 
drew the bank; an improper act it is 
true, but one which cannot subject him 
to a criminal prosecution. 

Then, as respected the law ;_ the dif- 
ference between the statute of 30 Geo. 
{I, and that of our own state, was, that in 
the former, goods and chattels were used 
as terms of the most extensive import ; 
but in ours, the words or other effects 
whatsoever are superadded. Though the 
promissory notes of another, while in a 
man’s possession, may be called effects, 


} 


' 





yet his own notes are not so considered ; || 
and, in this respect, there is no differ- || 





corporated body. 

‘ihe counsel contended, that no ca 
could be found in the books in which ; 
conviction had been had for an offen 
of this description where a verbal repre. 
sentation had not been made. 

In the case of George Lynch tried jy 
this court (1 Vol. City-ilall Recorder, 
p- 138) it was decidea, that a man why 
drew checks on a bank, representiy 
that he had money deposited there, qj 
by that means obtained the money of the 


| prosecutrix to a large amount, wherex 


he had no account with the bank; was not 
guilty of obtaining that money by tals 
pretences ; and the then mayor, in ki 
decision said, that the courts in Englac! 
had strained the principle, upon whic) 
prosecutions under this statute hi 
been maintained, too far. That dec 
sion, the counsel argued, emanating fron 
our own courts, would be regarded ly 
the jury as more binding than any Fs. 
glish authority. 

The counsel concluded by advising 


the jury against finding a special verdic, 


as suggested by the opposite counsel: 


as the only object in this proceeding we 


to carry the question before the supreme 
court: a thing which would subject the 
defendant to much inconvenience ati 
delay. 

After the conclusion of Mr. Ogden: 
speech, the mayor inquired of the cou 
sel for the prosecution whether he ws 
prepared with authority to show that the 
notes of a man, payable by himsell 
while in his own possession, could be cou 
sidered as effects. 

The counsel contended they were, 
and produced an authority from Leach: 
Crown Law for the purpose of support: 
ing the position. 

The counsel then proceeded to stait 
to the jury, that though it was a subject 
of regret, yet, on this occasion, he felt 
himself impelled by a sense of duty 
differ from the court in the opinion ex 
pressed. There could be no doubt but 
that the defendant had been guilty of ob 
taining a large sum of money from the 
bank by deception and fraud ; and the 
aw of the land ought, if possible, " 
come in aid of the great principles © 
morality. 
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To constitute a false pretence within 
the statute, it is not necessary that an 
allegation should be made by verbal de- 
clarations : it is sufficient if the act. 
whether by words or signs, be calculated 
to de prive the other par rty of his mi ey 
or roods. 





In this case the pre scniment 
of the check to the bank, if done with a 
iraudnlent intent, was a false pretence 
within the statute : and whether fraudu- 
lent or not, was the question, and the 
only one, for the jury to decide, 

The counsel contended, that from the | 


betore and after the time of presenting 
the check, he harboured the design of 
defrauding the bank: that he had done 
so, aud ought not to escape the punish- 
ment of the law merely because in com- 
mitting the frand he had resorted to no 
false verbal declarations. 

The mayor, in his charge to the jury 
said, that there was no doubt but that the 
defendant in abusing the courtesy of the 
bank, Ih his overdr: ving to this large 
amount, had been guilty of a flagrant act 
of moral turpitude ; and it was to be la- 
that it was not in the 
this court to punish him jor the 
Was a principle, 
tribunal, 





| 
power of | 


oa. iF 
applicable to the eivil | 


mented 


that there was no injury with- 
outaremedy, but this did not apply to 
courts of oe law. 
The mdictment in this case consists of | 
three c ng the frst at common law 
and the otaers under the statute, won ob- 
fine S§°,450, the promissory noics of; 


he President Directors and Com pany 


tk of New-York » by fuls Sc pre- 


‘)] the batt 





Although at had been in some measure | 
that the firsi Was not} 
+, still his honour deemed 11 | 
reuinsite to recur to the principle of law | 
purpose | 


conceded count 


’ . 1.1 
Support Piyds 


applicable to that count, for the 
of showing the yury the reason by which 
courts and juries bad been regulated in 


eases of this des: riplion. 

\t common law it is necessary that the | 
filse pretence on which\ an indictment is 
founded should be such as —— pru- 


} ne . ; . 
uence could not pase’ avast; and, in 


the view of the court, by the exercise of 
an ordinary degree of prudence, the 
bank, or its agents, might have cnarded 


avainst this imposition. 
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It was their duty to have examined in- 
to the account of the defendant, and have 
ascertained whether he had sufficient 
money deposited before they accepted 
and I" ud the check, 

The et ile upon which decisions 1 in 
cases of this ~~ riptien are founded, 
illustrated by nuinber of cases in the 
Enelish books : as where one was indict- 
ed for obtaintng mone y of another by sell- 
ing him a chain which was pretended to 
he gold, whereas it was base metal. So 
where ajigsan was indicted for selling ano- 
ther a quantity of ale for eighteen gallons, 
sas there were but sixteen; the 
courts in orsd decisions said, that these 
were not o! ainst which ordinary 
prudence could not guard. In the one 
case, it was casy to have ascertained whe- 
ther the chain was ¢ ‘old before the pur- 
chase: in the other, the man ought to 
have measured beture he purchased the 
ale. 

In the case of Babcock, decided in the 
supreme court, (Johnson’s Rep.) it ap- 
peared that one Dixon having obtained 

a judgment against Babcock, he came to 
the plaintiit and pretended that he had 
S1U in bis pocket to pay on the judgment, 
and thereby induced him to give a receipt 
on the judg rment for that amount; the 
court, on mature cousideration, re. ided 
that the indictment could not be supported. 

It is, therefore, the opinion of the court 
that the first count of this indictment can- 
net be sustaimed. 

The uext inquiry is, whether the counts 
in the indictment under the statute, are 
minaintained,. 

‘The statute enacts, that if any person 
by false pretences shall obtain the money, 
roods, wares, and merchandise or other 
Necis whatsoever, he shall be punished, &c. 
Before recurring tothe construction of the 
term pretence in this statute, the court will 
direct the attention of the jury to the term 
fects. This term has been recently in- 
troduced into this statute, and, in this re- 
spect, it is alt red; but still, as it is a 

yenal statute, it is to co construed strictly. 

The question which the court pres sent 
for the consideration of the jury is, whe- 
ther the notes of an individual or corpo- 
rate body, while in his or their possessioa, 
and before put into circulation, can be 
properly denominated efiects. Should 
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it be inquired concerning a man, how | iinplied false pretence. Independent of 


much is he worth ? What effects has he ? 

Would it be a proper answer to say 
$100,000, when this amount. consisted } 
merely of promissory notes, paya ible by | 
himself, and in his own possession ? Are 


such effects taxable ? And can it be that 


such were the effects contemplated by the 
statute. 
Without expressing any opinion on this | 





(dr wwing the check, and carrying it to the 
itelier, there was no act whatsoever, ex- 
press or implied, which could amount to 
a false pretence ; and these acts, either 

separately or conjoined, in the view of 

the court, do not furnish evidence to sup- 

‘port a false pretence actual or implied, 

The court is not about to say, nor do 

| they conceive it necessary, that the case 


subject, the court have their doubts, and, } from Campbell, relied on by the counsel 


for that reason, and because they are un-, 


for the prosecution, ts not law : suffice it 


aided by any authority, they leave this! to say, that the case does not apply ; for 


to the sound discretion of the j jury. 

A question, which is more leisacsd in 
determining this case ts, what is a false| 
pretence within the meaning of the act ! 
His honour had examined the authorities 


relating to this subject with attention, and | pendent of the detendant’s 


the result of his opinion, upon the most} 
mature consideration, was, that to consti- |! 
tute a false pretence under the statute, it} 





‘there the defendant drew a check on a 
banker, in whose hands there were no funds 
to answer the draft ; but here the defend- 
lant drew acheck in his own favour, pre- 
sented it, and received the money. Inde- 
going with his 
book from the desk of the receiving teller 
to that of him who paid the money, this is 
precisely the case of aman, who, without 


Was necessary that there should be aj adequate f funds, should present a check for 
false a’egatt: m, relative to some matter! 
or thing then in existence. It is true that! 
the term pretence, in its general accep- 
tation, and as explained in the dictionary, 


is not confined to verbal declarations ; | 


|| payment, and thus overdraw his account 
iat the bank. ‘This, although an immoral 


criminal prosec ution. 
| In this case the question as to the in- 


{| 
ja and a dishonest act, is not the subject ofa 
| 


but from the time of the enactment of) tent of the defendant to defraud has lit- 
the statute in England until the prese nt tle bearing ; because if, by means of the 
time, no case has occurred in whicha con- | false pretences, against which the statute 
viction has been had on an indictment) intended to guard, he actually did defraud, 
under the act except where the pretence jit is immaterial what his intent was, for 


alleged was verbal. In this case there sal 


no evidence that the defendant, at the 
time he presented the check, made any | 
declaration whatsoever ; indeed, the con- 
trary is expressly proved by the testimo- | 
ny on behalf of the prosecution. 

Should the jury, therefore, in confor- 
mity with the opinion of the court, be 
convinced that to constitute a false pre- 
tence within the meaning of the act, some 
allegation 1s necessary, it will be their! 
duty to acquit the defendant. 


But it is said that all the circumstances! 


in this case, taken in connexion, afford) 
evidence, if not of an express, yet of an) 


the exercise of the means demonstrates 
his intent. 

Should the jury in this as well asm 
any other criminal ¢ case, doubt of the law, 
the y may find a special verdict to be pre- 
‘pared by counsel, containing the facts in 
| detail, which are to be submitted to the 
| judgment of the court. Onthe propriety 
] of this proceeding, the court will not un- 
| dertake to advise the jury ; but will leave 
lit, as well as the other matters avitated 
during the trial of this cause, to the de 
termination of the jury. 

The defendant was acquitted by the 
jury. 
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Ata COURT of GENERAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday, 
the 3d day of Angust, in the year of 
our Lord one thousand eight hundred 
and eighteen— 

PRESENT, 
The Honourable 
CADWALLADER D. COLDEN, 
Mayor. 
A. L. UNDERHILL, Alderman. 
JAMES WARNER, Special Justice. 
PIERRE C. VAN WYCK, Dist. lity 
Joun W. Wyman, Clerk. 
GRAND JURORS. 

Foreman. 

Francis H. Nicnors, 

Joun M-Crure, 

Cuarres Ker er, 

THeopnitus Pierce, 

James Fetitows, 

Georce Purrer, 

Joun Corcan, 

Grorce W. AnxoL, 

Joun E. Hype, 

James Renwick. 


Dominick Lyncn, 
Eram WiI-tiaMs, 
Joux Woon, 
Cruarries Town, 
Daniet BE. Tyee, 
S. TrowsripGe, 
Danipn SULLIVAN, 
Jacoz Stour, Jr. 
Joun ScoLes, 
Danie, Remsen, 
Henry Kerinet, 


(VIOLENT PASSION—JFALOUSY—REVENGE 
—INSANITY.) 


LAWRENCE PIENOVUS CASE, 


Van Wyck, Counsel for the prosecution. 
Price and Fay, Counsel for the defendant. 


That species of phrensy which is induced by vio- 


lent passion, unless se 4tled down into a state of |! 


total derangement, will not excuse the com- 
mission of an offence, 

Where a man ina fit of jealousy bit off the nose 
of his wife, though he is ab'e on the trial to 
produce the most respectable testimony to 
show that his conduct, immediately beiore and 
alter the act, was that ot a man berett of his 
senses, yet if it further appear that during the 
commission of the offence hie acted desiguedly, 
apd, ata subsequent period. had a distinct re- 
collection of the circumstances of the atrociots 
act which he endeavoured to justily, it was held 
that this was rather to be impute dbo ‘io. visila- 
tion of wicked passions than ihat of Go 

A detence, resting solely on the ground of insani- 
ty, isto be strictly scrutinized. (See 1 Vol. 
City-Hall Recorder, p. 185.) 


The prisoner, an Italian, was indicted 
for an assault and battery committed on 
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Elizabeth Pienovi, his wife, on the 29th 
of July, 1817, and the indictment con- 
tained a count charging him with maim- 
ing the said Elizabeth by biting and tear- 
ing off her nose. 

Fay, before the trial, had applied to 
the court for a jury de mediotate lingue, 
according to the statute ; and the sheriff 
having returned a competent number of 
aliens, the case was brought to trial on 
Wednesday, the 12th of August instant. 

Van Wyck stated to the opposite coun- 
sel that he should rely on the count for 
the assault and battery only, and aban- 
don that for the matming ; and, having 
| opened the case on behalf of the prose- 
‘caution, introduced Dr. Francis Berger, 
|a surgeon, as a witness on behalf of 
the prosecution, who, on being sworn 
stated, that he attended Madame Pienovi 
one morning in the latter part of July 
| 1817, between six and seven o’clock. He 
‘found her in much distress ; the carti- 
lage of her nose appeared to have been 
torn off ; the end of the nose being en- 
tirely separated and gone. In about 
three weeks the wound was entirely 
| healed, but her face appeared much dis- 
} 
| 
{ 











figured, 
Van Wyck hereupon offered to read 
,the examination of the prisoner, taken in 
ithe polic eon the 11th of July last 
| Price objected to the evidence on the 
ground, that the offence laid in the in- 
dictment had not been brought home to 
| the prisoner ; and the couns el contend- 
led that the same rule ought to apply in 
this as in other criminal offences: the 
\felony must be established in the first 
‘instance before the examination can be 
introduced, 
| The mayor decided that the evidence 
was proper. 
| Charles Christian, one of the police 
| magistrates, having been sworn as a wit- 
'ness on behalf of the prosecution, was 
requested by Van Wyck to read the ex- 
The paper read by the wit- 
that the prisoner, on being 
said that ** He only bit off che 


| VOLNs ition. 
ness state rd, 
examined, 


ther.” ‘The witness proceeded to state in 
'explanation, that when the prisoner was 
| brought to the potice, the charge was 
‘fully explained to him, and he was very 
| communicative until a French genilesian 





end of his wite’s nose, being jealous of 
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came in and spoke to him in that lan- | soner would prove the relation given hy 


guage, when he declined answering tur- | 
ther inquiries, and refused to sign the ex- || 


amination. | 


Asa Holden, on being sworn on behalf | 


of the prosecution, testilied, that in July, | 
1817, he lived in Chamber-street, and | 
understood that Madame Pienovi put up | 


in a house opposite, in the rear of his, \ 


and in the next street, which was Reed, | 


the houses being but a short distance | 


separate. 

One day, in the latter part of that 
month, he saw the prisoner go into the 
house and pass through the room in an 
angling direction, and shorily afterwards 
the witness heard the shrieks or outcry 
of a woman in distress whom he saw 
through the window ; her face appearing | 
to him to be black with blood. Almost 
at the same time he heard the crics, he 
saw the prisoner distinctly through the 
window, who came and pulled to the 
window-shutters. In a short time, the 





witness heard an outcry in the street, | 


that a man had bit off a woman’s nose 
and ran away. 

George B. Raymond, one of the po- 
lice officers, on being sworn, testified, 
that he arrested the prisoner during the 
last month, who inquired of the witness 
the reason, and he informed him it was on 
a charge for biting off his wife’s nose. 


The prisoner said he was apprized of the | 


charge, admitted that he had done so 


like provocation, would have done as he 


did. 


late, that on the first day of the arrival of | 


his wite in this city from the southward, 
at her request, he went with her to the 
bath in Chamber-street ; and when they 
arrived there, she told him tt was inde- | 


cent for them to go into the bath to- | 


gether, and on her solicitation, he staid 
without alone. Afier she had continued 
a considerable time he wanted to go in, 
and applied for admission to the keeper, 
who was a negro girl, alleging that he 
was the woman’s husband. ‘The girl said 
that could not be, for the husband was 
then in the bath with her! On this ground 
the girl refused him admission. 

Price opened the defence to the jury, 
and was proceeding to state that the pri- 


| laid 


‘however, is the witness on behalf of the 


‘inquire of him = concerning any 
~which may be in his knowledge relative 


> | 


and said that any other man with the | 


| who had deceived him. 








him to the oflicer substantially true ; and 
he would further show various acts of 
infidelity on the part of Madame Pienovi, 
and that since this aflair she had abscond- 
ed to one of the West India Islands with 
her paramour. 

The mayor interrupted the counsel, 
and apprized him that such testimony 
would not be heard by’ the court, and 
therefore the counsel could not with pro- 
priety open it to the jury. ‘The court 
had rejected testiinony of this descrip- 


| tion in the case of fiagerman, (Ante p. 
| #3; ) 
admission on this occasion, where the 
‘chastity of an absent woman was broucht 
into question. 


and there was less reason for its 


The evidence offered 
could afford no justification to the offence 
in the indictinent. As Raymond, 


prosecution, the court think it would be 
reenlar for the defendant’s counsel to 
fucts 


to the infidelity of the wite. 
The counsel hereupon continued his 


‘opening by stating to the jury, that the 
|| prfsoner would rest his defence solely on 
‘the ground of insanity. 


Peter Martin Stollenwerck, the pro- 


prietor of the Panorama in this city, un- 
| derstanding the Eaelish language but very 
~ 


timperfectly, J. La Foergne, Jr. was sworn 
as interpreter, and the witness being also 
testified, that on the Sunday 


SWork, 


| Morning preceding the day in which the 
jalleged offence was committed, the pri- 


The prisoner then proceeded to re- | soner lett the honse of the witness ina 


very jovial mood on being informed ot 


‘the recent arrival of the wife. 


On the afternoon of the same day, the 


prisoner returned in a great passion, and 
ishowed the witness a card coutaining the 


name of a Mr. Concklin, which he threw 
on the bureau, and alleged that he had 
been very much ageravated by his wile, 
He said that she 
had given him that card, and told him the 
name thereon was that of a brave man. 
‘To pacity him the witness requested the 
prisoner to go down stairs. During the 
evening the witness went into the cham- 
ber of the prisoner, and found him in a 
state of delirium. He said he was a dis- 
tressed unfortunate man, called for water, 
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hich he drank to excess, 
ore, and frequently beat his head 
sjinst the wall during the night, and 
xhibited every other symptom of de- 
angement. 

in the morning at four o’clock he went 
at, alleging that the fresh air would be 
wlutary ; but the witness, who had been 
. equainted with him twelve years, ob- 


Bre 


Sof [anny he 
Ce 


* 


een before, and the witness believes he 

as deranged. 

At about six o’clock in the evening he 

turned, and, pushing open the door 

®ih violence, with an air of wildness, in- 
icative of phrensy, he threw a bit of 
esh on the work table; and his conduct 
ras so much like that of a madman, that 
1¢ Witness Was alarmed for his own safe- 
.and took up a stick of wood for de- 
nee, 
At the request of the counsel for the 
efendant, Mr. Sampson was here sworn 
‘interpreter. Indeed, a person stand- 
if six fect from the other interpreter, who 
it not understand a syllable of French, 


ould apprehend better the meaning of; 


witness, by merely observing his coun- 


ryed, at that time, that the prisoner’s | 
wmer was different from what it had! 


called for | 


} 





' 


nauce and gestures, (which are much | 


lore expressive in his than our language, ) 
vin by any explanation given by this in- 
preter, There is no ditheulty for any 
vw, With ordinary lungs, to speak loud 
nongh to be heard by every person in 
ie sessions-room: anda witness or in- 
rpreter ought to remember that he does 
vispeak in that capacity merely to be 
eitrd by himself. 
® 0 his cross-examination, the witness 
Bved that previous to this aflair, the 
Biaracter of the prisoner was good, and 
ut previous to his going out on the ar- 
ival of his wife, he appeared joyful and 
“ulfested no symptom of derangement. 
Lewis Augustus Stollenwerck, the ne- 
liew of the last witness, being sworn on 
Pehalfof the defendant, stated, that the 
Plisoner being a painter by profession, 
Porked for the uncle of the witness a 
fonsiderable time, did his business well, 
i iul was aman of general good character. 
lore the affair occurred, for which he 
how on triai, the witness thought him 
(times in some degree deranged ; but 
Pe Was at all times harmless ; and the 
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witness sometimes thouvht that this state 
of mind was the effect of liquor, and has 
often told him, jocularly, that he ought 
to be confined in the hospital. 

On Sunday, spoken of by the last- 
named witness, the prisoner appeared 
composed in the morning, but in the after- 
noon was much agitated. This was cer- 
tainly not occasioned by liquor, but by his 
family trouble. 

Peter Joseph, a coloured West Indian, 
was called as a witness on behalf of the 
defendant, to prove that Madame Pienovi, 
after the affray, went off to Cuba’ wiih 
Concklin. 

The court said that they would never 
suffer the chastity of an absent woman to 
be impeached ; and they were about ex- 
cluding the testimony, when Mr. Price 
stated, that the defendant would examine 
the witness mercly for the purpose of 
accounting for the absence of the wife on 
the trial. The court said that if that 
were the object, the witness might be ex- 
amined. 

He stated that he came from St. Jago 
de Cuba, where he left the wife of Pieno- 
vi, who went by the name of Madame 
Concklin. 

Stephen Richaud, on being sworn as a 
witness for the detendant, stated that Mr. 
Stollenwerck, the elder, has been an inha- 
bitant of this city twelve years, and that 
his general character, as a man and a 
christian, was unblemished. The court 
said this testimony was unnecessary, as 
the good character of Mr. Stollenwerck 
was universally known. 

Andrew Morris, on being sworn as a 
witness for the prisoner, testified, that he 
painted the new Roman Catholic Church, 
and behaved very well for a considerable 
time ; but afterwards the witness observ- 
ed that something was the matter with 
him. Having been told that the prisoner 
drank, which the witness never perceived 
him do, he made inquiry, but received 
no satisfactory account. The. witness 
thought that the prisoner was, in some 
measure, deranged or troubled in his 
mind, 

Peter Francis Roze, on being sworn 
on the same side, stated that he had known 
the prisoner eight or nine years; and 
about a year ago last June, he often ap- 
peared deranged. He was unsteady: he 
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would begin work and then ina short time 
leave off. When his wife arrived from 
Charleston, he brought her to the house 
of the witness, and remained there with |, 
her about two hours and appeared to be || 
elated at her arrival. 

Joseph Idley, on being sworn on the 
same side, confirmed the testimony of}, 
Andrew Morris, in relation to the un- 
steadiness of the prisoner while at work 
at the church. ‘The defendant, at this 
time, lived at the house of the witness, 
who had engaged him to do the painting. 
He would work a half hour and then sud- 
denly quit ; and the witness having asked 
him what was the matter, was told by him 
that his wife was a very bad woman. 

Lewis Wilcox testified, that he knew 
the prisoner four years, and his mind ap- 
peared much disturbed, which he said was 
on account of his family. 

Reignard Chanefraud testified, that he 
knew the prisoner seven or eight years ; 
and at times was disordered on account 
of his wife. 

Ferdinand Lenningen testified, that he 
knew the prisoner ten years, who was ne- 
ver very consistent ; and about the time 
of the affair his mind was weak, not de- 
ranged. ‘The day before this he dined 
with his wife and appeared elated. 

John De Carley testified, that he knew 
the prisoner before his marriage, after 
which he appeared deranged and his mind 
unsteady. The witness saw him a few 
days before the affair, when he appeared 
to be so much in that state of mind, that 
the witness did not consider it proper to 
question or converse with him. 

Here the evidence closed. 

Messrs. Fay and Price summed up the 
case to the jury, and contended that the 
prisoner ought to be acquitted, because 
at the time he committed the act charged 
in the indictment, he had not a mind 
capacitated for distinguishing good from 
evil. 

Van Wyck, in summing up the evi- 
dence to the jury, said that the kind of in- 
sanity recognised in the law, which would 
excuse a man from the commission of an 
act, was either settled inadness or lunacy 
during the time in which there was no 
lucid interval. And the counsel pointed 
out to the jury the distinction between 
the species of madness laid down in the 
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books as the “¢ visitation of the Almighty,” 

and that relied on by the defendant 01 
| this occasion. When aman, through the 

‘influence of violent passions, has been 
hurried into a state of temporary phren: ‘y 
‘and, under that excitement, commiis; 
| crime, he never can allege insanity as » 
excuse. 
| But the counsel urged to the jury thy 
| the testimony in the case, showed clearly 
that at the very time of the commissin 
(of this offence he could distinguish goo 
from evil; he acted with cunning andip. 
telligence—he closed the windows that li 
wife might not be heard, and he escape! 
from the honse, 

The counsel, in the conclusion of bis 
speech, remarked that this plea of insi: 
ty was generally resorted to in desperd 
cases, and ought to be strictly scrutinize! 

The mayor charged the jury, thai tv 
aught that had appeared, the characters: 
the prisoner’s wife ought to stand as u- 
impeached. 

The point for the jury to decide wx 
whether, at the time the prisoner comm: 
ted the outrage, he was capable ot knov- 
ing good from evil. 

His honour directed the attention « 
the jury to two general grounds of inquil) 
on this subject : 

1. In relation to the evidence of a sei 
ral derangement, and, 

As to the evidence of derangem*! 
at the precise time the act was committe: 

1. ‘here is no reason aflorded by 
testimony of Mr. Stollenwerck, the elder 
‘or the other witnesses, who bi id the be: 
i ¢ opportunity of knowing the state of tht 
| prisoner s mind, that he was insane betur 
‘the Sunday when his wite arrived frow 

Charleston. The j jury would here bea 
‘inmind a principle of law w hich is con 
‘nant with sound reason, that whiater! 
jmay have been the excitement, a!” 
‘should never suffer himself to be hurne 
| into a state of temporary insanity by # 
| 
| 
| 





of the violent passions. It is the univer 


sal language of the law—Govern }"" 


passions: for if you do not, you sh al 
‘shall excl 
_ yourse If for the commission of a cri’ 
by alleging a dementation arising tra 
unruly passion. 

The mayor here went into an examilt 
tion of the testimony with a view to 


| punished. And you never 
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rst general inquiry above stated, and on 
his head arrived at the conclusion, that 
he prisoner not being subject to that set- 
led state of insanity recognised in the law 
«affording an excuse for the commission 
{ an offence, in a fit of jealousy, perpe- 
trated the outrage charged against him. 

On this head the mayor particularly 
lverted to the testimony of Stollenwerck, 
the elder: the jury were to believe him 
fully. when he stated that the prisoner was 
insane; but, from the whole testimony on 
that subject, taken In connexion, they 
were to judge what was the species of that 
insanity. 

2, Should the jury not be satisfied with 
regard to the general derangement of the 
prisoner, it would then be necessary to 
resort to the evidence with a view of as- 
certaining whether, at the precise time 
the act was committed, he was incapable 
of distinguishing good from evil. 

Immediately on the arrival of his wife, 
he was joyful, dined with her, and mani- 
fested no symptom of dersaugement ; bat 
inthe evening he returned ina great rage, 
and, as Mr. Stollenwerck believed, was 
insane during the night. ‘The next morn- 
ing, however, he manifested some intelli- 
geace, for he said ** he was going out to 
take a walk in the fresh air, which would 
be yood for him.’ And, at this time, he 
went out.and committed (the court would 
recallthe term committed, for whether he 
did so or not the jury must judge) one of 
ihe most shocking outrages that ever dis- 
graced the character of aman. The ex- 
tent of the offence is attempted to be pal- 
lated by the prisoner’s counsel; but if 
committed, it admits of no palliation. 
When the prisoner was in the chamber of 
his wife at the time the deed was perpe- 
trated, when she raised her voice in pain 
and agony, he went and closed the window 
shutters that she might not be heard. Did 
he do this unconscious of guilt, not know- 
ing the difference between good and evil ? 

But he flies, he escapes, and he avoids 
the vengeance of the law for about a 
year, when he returned. Will a man fly 
alier the commission of an act without a 
consciousness that he has done wrong ? 

After the lapse of a year he was ar- 
rested. At this time he said he was ap- 
prized of the charge, which be acknow- 
ledved true, and attempted to justify the 
deed by entering into a detail of the cir- 
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cumstances of provocation to the officer. 
He was communicative at the police, rei- 
terated the acknowledgment of the of- 
fence, and avowed the motive ; and one 
of the magistrates was proceeding in the 
examination ; but the prisoner became 
silent as soon as ke was spoken to by his 
friend in the French language. , 

Now the loss of memory is one of the 
prominent features of madness ; and it is 
scarcely, if ever, that a person who has 
been reduced to the awful situation of 
mental derangement can bring to his re- 
membrance facts which transpired at the 
time ; for then, the delicate texture of the 
brain 1s disordered, and the whole fabric 
of the mind in ruins. 

The jury, therefore, from the testimo- 
ny in the case relative to the conduct of 
ihe prisoner immediately before and af- 
ter the offence charged against him, as 
well as from his subsequent conduct and 
declarations, will determine whether at 
the precise point of time in which the act 
was perpetrated he was capacitated for 
distinguishing good from evil, 

As had been very justly observed by 
the counsel for the prosecution, insanity 
was a defence frequently resorted to 
when every other ground of defence had 
failed ; and it was a correct rule that 
whenever this defence was relied on by 
a prisoner he ought to bring ample testi- 
mony to leave not the shadow of a doubt 
in the mind of the jury. 

The jury found the prisoner guilty, but 
recommended him to merey. 

On Thursday, the last day in the term, 
the mayor in his sentence remarked, that 
he was unable to see the reason of that re- 
commendation ; for surely none was af- 
forded by the evidence. After a most im- 
pressive address to the prisoner on the 
shocking deed of which he had been con- 
victed, wherein his honour said that a 
crime of this precise description had ne- 
ver before, he might venture to say, been 
perpetrated in the United States, and he 
trusted in God never might be committed 


| by any of ils ciiizens, the prisoner was 
‘sentenced to the penitentiary two years.* 


* {tis said that Madame Pienovi was a woman 
remarkable for her beauty. Considering the ideas 
entertained bv the sex in general, relative to their 
srsonal appearance, this was, certainly, one of 


| the most insidious acts of revenge that was ever 
conceived and perpetrated. 
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(FEME COVERT—AFFIDAVIT 
TION, 


IN EXTENUA- | 
BARNEY ROONEY and MARGARET, | 
his Wife’s CASE. 


“an Wyck, Counsel. for the prosecution. 
vt ILSON, Ccenial for defe) ndants. 


| 





The wife cannot be convicted of an assault and | 


baitery on one wiio, 
in a conflict with the husband, 


or attacked by 
him. 


atthe time, was engaged | 


Afiidavits submitted to the court, after verdict, for | 


the purpose of mitigating 
should 


verdict is founded. 


the punishment, | 
not controvert the tacts upon which the | 


The defendant and his wife were in- | 


dic tea 
ted on Jacob Hays, a deputy sherili, while 
in the due exercise of the duties 
ollice. , 


{for an assault and battery, commit | 


of his | 


It appeared that this officer having pro- | 
cess against the husband, issuing from the | 
supreme court, went, in company with | 


other officers, into the house of the de- 
fendant, and, while executing the process, 
was attacked and beaten by ‘the husband | 
in conjunction with the wife. 

The evidence, on behalf of the prose- 


cution, baving closed, the mayor suggest- | 


ed to the public prosecutor, that the wife 
could not be found guilty of this offence 
while acting ta aid of her husband. 


' 


| 
ir 


Van Wyck admitted the correctness of | 
the rule, and the defendant was convicted | 


but the wife acquitted. 
Afterwards the counsel for the defend- 


ant moved the court to suspend the sen- | 


tence that the defendant mizht be enabled 


to present the court with some affidavits | 


In mitigation. 

The mayor said that it had, heretofore, 
been the practice, in this court, for de- 
fendanis after conviction to lay before the 
court athdavits as in mitigation, but which, 
in truth, contained a denial of the facts on 
which the verdict was founded. ‘Tliis, in 
the opinion of the court, was not the ob- 
ject of aiidavits of this description ; and 
the court wished it to be distincily under- 
stood as a general rule, to which they in- 
tended invariably to adhere, that affidavits 
laid before the court in mitigation which 
controveried the facts established on be- 
half of the prosecution on the trial would 
not be regarded by the court. 











THE NEW-YORK, &c, 


On the last day of the term, the defen), 
ant was fined $10 and the costs. 


(VENUE—MATERIALITY OF PLACE, 
MICIIAEL M‘DONALD’S CAs?, 


Van Wyck, Counsel for the prosecution, 
Maxweww, Counsel for the defendant. 


In an indictr rent for keeping a disorderly | 
the place is of the very essence of the off 
and the ward should be correctly laid. 


The defendant was indicted for keep. 
ing a disorderly house in ihe seventh, i 
it “appeared from the testimony of th 
principal witness, that the house was. 
the fourth, ward of this city. 

On an objection taken to this indie. 
ment by Maxwell, it was admitted by Vi 
Wyck, that the prosecution could not b: 
tnaintamed. 

The mayor said, that it was a gener 
rule that the place latd in an indictmes: 
was tnmaterial; but where the pli 
constituted the essence of the offence, 
became material, and should be _ laid 
correctly. His honour referred to tle 
Ist of Starkie’s Criminal Pleading, p. 61. 
to show that this species of offence fel 
within the exceptions to the ge ue ral rule. 
The defendant was, therefore, acquiited. 


( PRACTICE—RECOGNISANCE.) 
On the application of Sinas Sourmwont 
in pro. per. bail of nthony Mana. 


The bail in a recognisance 
principal, 


cannot surrender \ 


Silas Southworth having become bi 
for Anthony Mann, recognised tor his «i 
pearance in this court, to answer a chars 
for an assault and battery, on ‘Tues. 
the 11th instant, moved the court 1 
leave to bring in his principal and surret 
der him. 

The mayor said, that he had examine: 
this subject with attention, and was col 
vinced that bail, in a recognisance, could 
not surrender the principal. Could this be 
done, the practice would lead to injustice 
and oppression. 

Motion denied. 





